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REPORT 

 

Introduction 

 

1. As explained below, this application to register land as a Town or Village 

Green (“TVG”) has to be dealt with in accordance with the law as set out in 

the Commons Act 2006.  

 

2. I am asked to make a recommendation to Oldham Metropolitan Borough 

Council, as Registration Authority (“RA”), as to whether an application to 

register land at the former Oak Colliery, Oldham, as a TVG should succeed.  

 

3. Under the Commons Act 2006 (“CA 2006”) the Council is the Registration 

Authority for the registration of land in the Register of Town and Village 

Greens. Neither the CA 2006 nor any Regulations made pursuant to the 

powers set out in that Act provide any mechanism for the RA to carry out any 

factual investigation which may be necessary to allow applicants and objectors 

to put their respective cases. In common with the practice in many other 

instances, the RA instructed me to hold a non-statutory public inquiry to 

consider the parties’ respective cases.  
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4. I held that informal inquiry over two days. The first day was Tuesday 8th April 

2008 and the second was 2nd May 2008. Both days’ sittings were held at the 

Civic Centre in Oldham. Upon being instructed, I was invited to make 

informal directions as to the exchange of evidence and of skeleton arguments. 

I received further material that is listed below.  

 

5. It is important to state that this report can only be a set of recommendations to 

the RA – I have no power to determine anything. Provided it acted lawfully, 

the RA would be free to accept or reject my recommendations. It is also free to 

seek further Advice from another person as to the content of this report before 

deciding whether or not to accept any or all of its recommendations. 

 

The Application. 

 

6. The Application was made by the Reverend David William Joynes of 10 

Incline Road, Hollinwood, Oldham and is dated 14th January 2008. It was 

received by the RA on the same day. Part 4 of the application form says that 

section 15(2) of the CA 2006 applies to the application. Part 5 of the 

application states that the land is usually known as “Oak Colliery site” and 

under “Location” the entry “Hollinwood, Oldham” has been made. Part 6 of 

the application, under the heading “locality or neighbourhood within a locality 

in respect of which the application is made” says: “Hollinwood, Oldham, OL8. 

Between Hollins Road, Clovelly Avenue, Ribble Road, Medway Road, and 

‘Brook Mill’. Marked 1 on the map herewith from the Land Registry.” Part 7 

of the application sets out 9 points in support of the application. I deal with the 
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relevant parts of that claimed justification below. The application was 

accompanied by a statutory declaration by the Revd. Joynes and by letters in 

support of the application. There was also a plan showing the Application Site. 

I shall refer to the Application Site as the “AS”. 

 

7. The application caused one objection to be made. It was made by  

Oldham MBC as landowner. Given that the Council has two roles in this 

matter, I shall refer to the Council as the landowner, to distinguish it from its 

role as RA. I am told that separate legal advisors within the Council have been 

dealing with its role as RA and as landowner. I have had contact with Mr. 

Alan Evans, a Solicitor with the Council who has been acting for the RA. I 

have had no contact with the advisors acting for the landowner other than at 

the public inquiry.   

 

Revisions to the area of the AS. 

 

8. On the first day of the inquiry, there was a discussion about the possible 

enlargement of the application site. As a result of discussions between the 

parties during an adjournment of the inquiry, it was jointly decided by the 

parties that amendments were not appropriate and the application site 

remained as it was.  

 

Documents provided 

 

9. Prior to the inquiry I received: 
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• The application to register the application site as a TVG, together with 

its supporting information; 

• Notice of the application to register the application site as a TVG; 

• The objection of the landowner; 

• Further Representation by the landowner in response to the 

application; 

• Copy conveyance of the application site from the National Coal Board 

to the Oldham Corporation, dated 2nd March 1972; 

• A skeleton argument and note produced by Mr. Alesbury; 

• A paginated bundle of documents containing the application, site plan, 

evidence, documents and case law (references below to [main bundle 

page XX] are to this bundle);  

• A bundle containing a skeleton argument from Mr. Gilchrist and 

bundle of case law (in a red lever arch file) 

 

10. During the inquiry I received: 

• An A1 size OS map with the application site and the boundaries of 

Hollinwood ward marked on it; 

• A copy of a black and white aerial photograph of Devon Mill and the 

Victoria Colliery site, taken from a published book; 

• A bundle [in a blue ring binder] containing: 

• Minute of a meeting of the Finance and Resources Committee of the 

Council of the County Borough of Oldham held on 24th August 1971; 

• Minute of a meeting of the full Council of the County Borough of 

Oldham held on 8th September 1971 [duplicated below]; 
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• Minute of a meeting of the Environmental Development Committee of 

the Council of the County Borough of Oldham held on 11th November 

1971 [duplicated below]; 

• Minute of a meeting of the Environmental Development Committee of 

the Council of the County Borough of Oldham held on 13th April 1972 

[duplicated below]; 

• Extracts from the Oldham Borough Improvement Act 1865; 

• Extracts from the Local Government Act 1933; 

• Minute of a meeting of Full Council of the County Borough of Oldham 

held on 2nd February 1938; 

• Minute of a meeting of Full Council of the County Borough of Oldham 

held on 9th November 1937 

 

• A bundle containing: 

• Minute of a meeting of Full Council of the County Borough of Oldham 

held on 8th September 1971; 

• Minute of a meeting of the Finance and Resources Committee of the 

Council of the County Borough of Oldham held on 24th August 1971; 

• A copy of a public notice placed by the Council in the Oldham 

Evening Chronicle on 18th April 2008, advertising the proposed 

appropriation of the application site to planning purposes; 

• A bundle containing Title information for the application site and the 

surrounding area; 

• A bundle of extracts of Halsbury’s Statutes with various extracts. 
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• A bundle containing: 

• Rev. Joynes’ polling card for the 1st May local elections; 

• Minute of a meeting of the Planning and Development Committee of 

Council of the County Borough of Oldham held on 10th February 1966; 

• Minute of a meeting of the full Council of the County Borough of 

Oldham held on 8th September 1971; 

• Minute of a meeting of the Environmental Development Committee of 

the Council of the County Borough of Oldham held on 11th November 

1971; 

• Minute of a meeting of the Environmental Development Committee of 

the Council of the County Borough of Oldham held on 13th April 1972; 

• 5 colour aerial photographs of the application site, taken in 1993 and 

obtained from the Oldham Evening Chronicle; 

• A plan of the parish of Hollinwood, St. Margaret, with boundaries 

drawn by the Reverend Joynes. 

• Other samples of minutes of the proceedings of the full Council of the 

County Borough of Oldham (produced by Mr. Alesbury for the 

purpose of showing the form of introductory words to the minutes); 

• A supplementary Note of Submissions for the objector, prepared by 

Mr. Alesbury; 

 

11. Before the close of the inquiry, I asked for further information about the 

Oldham Borough Improvement Act 1865. I received further extracts in paper 

from on 12th May, via Mr. Gilchrist. On 16th May 2008 I received a CD with a 

copy of that Act on it and some minutes of the Council from the 1930s. I gave 
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both parties the opportunity to make comments on that material, and received 

comments under cover of a letter dated 28th May 2008 from my Instructing 

Solicitor.   

 

Representation at the Inquiry. 

 

12. At the inquiry, Mr. David Gilchrist, barrister, appeared for the applicant. The 

landowner was represented by Mr. Alun Alesbury, also of counsel. 

 

Description of the present condition of the AS and the area around it. 

 

13. The AS is shown on the plan at page 10 of the main bundle. It is an irregularly 

shaped area of land of some 10.78 acres. Its southern boundary is formed by 

Hollins Road and by a petrol filling station and other development at the 

western end of the southern boundary.  

 

14. To the west (and describing things from south to north), it is bounded by the 

back entry to properties on Clovelly Avenue, the rear of development of Catlin 

Way and by the curtilage of the substantial Devon Mill. 

 

15. To the north, the boundary follows the line of what was historically a water 

course, which now cannot be seen. In the west part of the northern boundary, 

the AS abuts other open land, before sweeping south east around the rear of 42 

Medway Road before straightening up to meet a corner at the rear of 64 

Medway Road.  
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16. The eastern boundary is an almost straight line back to Hollins Road. To the 

east is the curtilage of Brook Mill and then, at the southern end, open grass 

land and a changing room. 

 

17. The site itself is mostly grassed and has a ridge which runs broadly from north 

to south, in the western part of the site. There are trees on the ridge and also 

some along the Hollins Road frontage. The eastern side is much flatter. A 

football pitch exists on the eastern side, with high netting around 3 sides. In 

the south east corner is a small skate park and just to the west of that, on the 

southern edge of the site, is a multi-sports area, with fencing. 

 

18. The AS has hard surfaced paths on it. One runs along the western boundary 

and one along the eastern boundary. A further path enters the site from the 

north east end of Clovelly Avenue and runs up the hill, eastwards. After a 

short while the path splits into two sections. One continues east to the skate 

park and multi-sports area and then to the exit onto Hollins Road. The other 

limb turns south to meet Hollins Road.  

 

The circumstances of the acquisition of the AS.  

 

19. The minute of the Planning & Development Committee meeting of 10th 

February 1966 refers to the “Hollins Redevelopment Area”, which included 

the Oak Colliery site. The scheme was said to include the provision of “public 

open space”.  
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20. Minute 69/71 of the Finance & Resources Committee 24th August 1971 [main 

bundle page 59] reads: 

 

“Oak Victoria Colliery Site – It was reported that the District Valuer had 

now agreed terms for the acquisition of the site from the National Coal 

Board. It was proposed that the Corporation would develop the land for 

open space purposes. 

RESOLVED – That the land be purchased on the terms recommended by 

the District Valuer, and that the Council be recommended to order that the 

corporate seal be affixed to any necessary documents.” 

 

21. The resolution was approved by full council on 8th September 1971 [minute 

62/71, main bundle page 55]. 

 

22. Minute 88/71 of the Environmental Development Committee meeting of 11th 

November 1971 provided:  

 

“Derelict Lands – The Borough Architect referred to the Committee 

programme for the recovery of derelict lands, which included the Oak 

Colliery and Chamber Road sites in the first year’s programme. The town 

man [sic] zoned the Oak Colliery site for industrial purposes and the 

Chamber Road site for residential purposes but since these uses were 

impracticable, it was proposed to use the sites for public open space 

purposes. 
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RESOLVED – That the designation of these sites for public open space 

purposes be approved.” 

 

23. Minute SS30/72 of the Environmental Development Committee meeting of 

13th April 1972 referred to the making of a grant application for the Oak 

Colliery site, but no purpose is spelt out. Minute 178/71 of the same meeting 

records a resolution to approve the culverting of the stream at Collier Hill “in 

advance of landscaping work”. 

 

24. The Council acquired the AS from the NCB in March 1972, by a conveyance 

of that date [main bundle, pages 66 to 75]. Clause 2 of the conveyance 

provided that the Corporation covenanted not to use the land other than as 

open space.  

 

Evidence in Support of the Application: Live Evidence. 

 

25. I heard live evidence from the following witnesses. 

 

For the Applicant 

 

Andrew Clare 

 

26. He had submitted a letter [main bundle page 32]. He lives at 7 Clovelly 

Avenue and has lived there since November 1977. Before that he lived on 

Birch Avenue, to the south. He has used the land since 1973, when he was 11 
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years old. As a child he used to go on the land, possibly daily, to play with his 

brothers and sisters. He would play football and other games. He saw other 

people on the land, both children and adults, playing similar games. He 

continued to use the land as a teenager for hide and seek, golf practice and 

other games. He sledged on the land in winter. He played golf on the part 

nearest Hollins Road. It is a place to go walking. He has seen dog walkers, 

daily, on the paths and over the hills. People more often have dogs on leads. 

He still uses the land and has taken his grandchildren there, who are 8 and 2. 

They ride their bicycles and play games. He has seen informal and formal 

games of football. The formal games were regularly at the weekends. When no 

matches are on, other people use the pitches. He has never been told to leave 

the pitches. Over a period five or ten years prior to the application, he used the 

AS daily. 

 

27. In cross-examination, he said that he stated that he began use in 1973 because 

that was his earliest recollection. The land has not always been as it is now. 

The skate park was created within the last 12 months and the football pitch 

was created about 7 or 8 years ago. He was aware that the players of the 

organised games of football had booked to use the pitch. He would not go onto 

the pitch when an organised game was being played, as a matter of common 

courtesy. There was a period when the football pitch was entirely fenced off. 

The fencing was reduced when the skate park was opened. The pitch was 

completely fenced off for between 1 and 2 years. Dogs mainly kept to the 

paths, but children used the whole area, depending on what games they were 

playing. He would tell people he lives in “Hollins”. 
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Mrs. C Dyer 

 

28. She lives at 20 Clovelly Avenue and her letter is at page 34 of the main 

bundle. She had lived there for 27 years. Before that she lived on Incline 

Road. She used to sledge on the slag heaps before they were grassed over, 

between near where the football pitch is now and Devon Mill. She went with 

her brother and friends. Her use continued after the land was grassed over, to 

play cricket and football with friends. She moved to Clovelly Avenue when 

she got married. She went onto the land with her children to play. She still 

walks on the land after tea. The 1990s and 2000s have seen quite a lot of 

activity, she sees children playing cricket and other games. Dog walkers are 

there, but they only really use the paths. When the pitch had fences on 4 sides, 

the side fence was about 3 or 4 feet high. The pitch was locked, but people still 

played on it.  

 

29. In cross-examination, she said that after the land was grassed, but before the 

football pitch was made, the area where it now is was still fairly flat. The pitch 

opened 7 or 8 years ago. When organised games were being played, she would 

not disturb them. Children played all over the AS, games on the flatter areas 

and hide and seek in the trees on the ridge. Mrs. Dyer says she lives in 

“Hollinwood”. 
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Paul Gasper 

 

30. His letter is at page 24 of the main bundle. He lives at 42 Medway Road and 

has done so for 13 or 14 years. Before that he lived on Hollins Road. He 

describes the area where he lives as “Hollins”. He went to Hollins in his early 

teens, in the early 1980s. The land was grassed over. He played games such as 

“kingy” and golf, he jogged on the land and used it daily. He walked his dog. 

He had a dog for four years. He has also walked his father’s dog there for at 

least 15 years. Football and cricket have been played all over the AS. He takes 

his fishing rod onto the AS and practises casting the line. He has also watched 

kestrels flying over the AS. The football pitch goals were first erected about 8 

or 9 years ago. When the fourth fence was up, it had gates in it on the Devon 

Mill side, which were locked. On the other side, closest to the changing 

rooms, was a gate onto the pitch which was always open. His daughter is 11 

and plays games on the land 2 or 3 times per week. 

 

31. In cross-examination, he elaborated upon the points set out above and 

accepted that he would not interrupt organised games of football on the AS. 

He was once asked to leave the football pitch when he was on it with his dog 

in the period when the fourth fence was present. A groundsman told him that 

the pitch was for football. 
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Julie Haley 

 

32. Her letter is at pages 28 to 29 of the main bundle. She lives at 50 Medway 

Road and has done so for 4 years. Before that she lived at Chamber Road for 4 

years, and before that she lived in Werneth. Over the last 10 years she has 

been using the AS. Pit Hills is always well used, and has football at the 

weekends. When she first moved to Chamber Road, her house had a yard only, 

so her boys, then 7 and 4 used to play on the AS with her. When she moved to 

Medway Road, she used to use the park outside the AS which has now been 

removed. They used to play on the AS too. Even when the 4 fences were 

around the pitch, you could always get in through the gate on the changing 

room side. They used to take gliders into the pitch because the tall fences 

prevented them form getting blown away. The football pitch is used for formal 

football on Saturdays and Sunday mornings, and occasionally during the 

week. Her letter refers to “Colliers Hill” which she take to be the area bounded 

by Chamber Road, Heron Street, Hollins Road and Chapel Road.  

 

33. In cross-examination, she accepted that she would not have interrupted an 

organised football game.  

 

Mrs Julie Baker 

 

34. Her letter is at page 26 of the main bundle. She lives at 46 Medway Road, 

Hollinwood. She has lived there for 21 years. Before that she lived some 

distance away in Old Lane. When she moved into her house, her sons were 
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about 1 and 6 years old. She bought the house because of the proximity of the 

AS. They used the whole of the fields. She looks after her grandson two days 

per week, with her son, and they play on the AS. Before the pitch was created, 

they used to go on that part of the AS and have picnics. Mrs. Baker was a 

child minder at one time and used to take the children she was looking after 

onto the AS to play. She used to use the AS every day that the weather was 

fine. She walks on the AS with her other grandchildren too. They walk around 

the paths in a circular walk. Sometimes they walk on the grass. She sees other 

people playing on the AS. Over the past 20 years, the use of the AS has, if 

anything, increased. The gate near the changing rooms was never locked, even 

when the fourth fence was present. She and her family have used the pitch.  

 

35. She was cross-examined to clarify some points of her evidence. 

 

Jean Helliwell 

 

36. Her letter is at page 39 of the main bundle. She has lived at 111 Limeside 

Road for 57 years. That is in Hollinwood. Prior to the land being landscaped, 

she used to cross the AS, across the slag heaps, from south west to north east, 

to visit her grandparents. She used to have to cross the stream by waking along 

a pipe which crossed it. She used to play on the heaps behind Devon Mill, 

including sledging on the spoil. After the site was landscaped, she continued to 

use the AS. She used to walk across the site to visit friends. She also used to 

take her dog there for a walk about once a fortnight, as a change. They used 

the whole of the AS. She saw other people playing games. Since her last dog 
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died in 1997, she has used the AS about once a month. There is now more 

organised football. The skate park and basketball park are well used.  

 

37. No new points emerged in cross-examination.  

 

Dorothy Andrews 

 

38. Her letter is at page 11 of the main bundle. She lives at 3 Mallard Close. She 

lives in “Hollins”. She has lived there for 35 years. When she moved there, 

she was married with a child. The AS was landscaped by then. Her use of the 

AS began in 1973 when her son was 4. They had a dog and walked it on the 

AS every day. Other people walked dogs. She saw cricket being played. The 

use continued over the years. She still uses the AS. She has a dog now. From 

1984 to 2004 she had no dog. When she had no dog, she still used the AS once 

a week. The AS is always well used. She walked and walks her dog anti-

clockwise on the paths and does not let her dog off its lead. Since 2004 she has 

seen other dogs off leads. In the last 4 years she has seen people use the skate 

park and the pitch.  

 

39. No new points emerged in cross-examination. 

 

Margaret Elson 

 

40. Her letter is at page 13 of the main bundle. She lives at 1 Swallow Street, 

which is in Hollins. She moved in 36 years ago. From 1968to 1970 she lived 
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in Mill Gate. In the early days, she went onto the part nearest Hollins Road at 

night with her dog. She kept in the light of the street lamps. She did not use 

the land in the day because she worked full time. She never went far, because 

she did not know where the shafts were, as this was when the site was still a 

former mine. She never saw anyone else there at night. On the Hollins Road 

frontage, there used to be the mine manager’s house, which was demolished 

before the landscaping took place. After the land was landscaped, she used it 

every day to walk her dog and let her daughter ride her bike. Their route 

depended on the weather. The dog would be off its lead. She has seen others 

playing football and cycling. The pitch was still used even when four fences 

were up. The fourth fence was up for about 12 months.  

 

41. In cross-examination she said that she did not see people on the colliery even 

in summer, because it was always dark when she got onto the land. The 

manager’s house was between Trendsetters Mill and Hollins Road, opposite 

the Victoria Inn. 

 

Rev Joynes 

 

42. He has lived at 10 Incline Road since 1956. He is an occasional user of the 

AS. He remembers the colliery when it was used for training purposes. The pit 

closed in 1956 and training ended in about 1958. The land was developed after 

a grant was awarded in 1971. The reclamation took 7 months to complete. He 

is the chairman of the SRB6 Board, which has had £20 million to spend in 

Hollinwood and Werneth. The Board funded the erection of the four sides of 
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fencing. It was intended to keep out dogs, not players. The fence was put up 

and only lasted about 2 years, when the Council removed it. The skate park 

was paid for with SRB6 money. It was located after consultation with local 

people and the police. The parish map he produced was created by obtaining 

information about the boundaries from the Diocese. The Council erected the 

fence that the SRB6 Board paid for. 

 

43. Rev. Joynes was not cross-examined.  

 

Live Evidence of the landowner  

 

Graham Dixon 

 

44. His statement, which he confirmed, is at page 76 of the main bundle. He has 

been employed by the Council since 1987 and has been the Facilities 

Management and Development Officer since 2002. He has known the AS for 

over 20 years. The site has been used as open space and the Council cut the 

grass and maintain it. The pitch was created in about 1998/1999. It is booked 

by local teams. When they do not use it, it is used informally. The skate park 

was opened in April 2007.  

 

45. In cross-examination, he said that he does not visit the AS often, as he is office 

based. He accepted that the land is used for sport and informal recreation by 

people living locally. The football pitch was created to compensate for one 

lost to a B&Q development. He did not know why the side fencing was 
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erected, but agreed that it did not prevent use by local people. He agreed that 

there was a gate on the changing room side which was never locked. The use 

of the land by the public has never caused problems, save for use by 

motorcyclists. If he was a person who had paid to use the football pitch, he 

would expect to have possession of it for the hire period.  

 

Glen Dale 

 

46. His statement is at page 77 of the main bundle.  He is the Council’s 

Horticultural Services Manager. He has been employed in various posts with 

the Council since 1979. In 1988 he was the Client Officer with responsibility 

for the area which included the AS. The land was then simply grassed over. It 

was use for informal recreation. The playing pitch which replaced that lost to 

the B&Q development was opened in September 2000. The football league 

season extends from September to April, but can go on longer if earlier bas 

weather has caused the programme of games to fall behind. The skate park and 

multi-games area are cleaned of litter twice per week.  

 

47. In cross-examination, Mr. Dale said that he had no knowledge of the site 

before 1988. From 1988, he has visited on random monitoring visits. He could 

not say how well the site was used. He too agreed that the gate nearest the 

changing rooms was never locked, so that entry and exit to the pitch could be 

gained. The intention of the fence was not to keep out the public but to keep 

out vehicles and to prevent dog fouling. The pitches are used for two games on 
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a Saturday and one on a Sunday. Teams alternate their weeks there. They pay 

for exclusive use and expect others to keep away when games are in progress. 

 

Evidence in Support of the Application: Written Evidence. 

 

48. The main bundle contains letters from persons who were not called to give 

evidence. Whilst the RA must take into account the written material before it, 

I and it have to bear in mind that it has not been tested by cross-examination at 

the inquiry. Much of it is vaguely expressed in relation to the activities 

pursued on the site and their frequency over the period referred to by the 

person writing the letter. Many are not clear as to whether use extended across 

the whole AS. Significantly less weight can be attached to the evidence in the 

written material as compared to the live evidence. 

 

The Law 

 

Introduction 

 

49. I will have to consider more detailed matters when I come to apply the facts to 

the law, but this is the basic legal framework within which I have to form my 

conclusions. The only matter upon which I have to form a view and express a 

recommendation is whether the AS should be registered as a TVG. The merits 

of any development proposed for the AS, or of the retention of the open space 

use of the AS is not within my remit and I express no views on those matters.  
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50. The Commons Act 2006 has been enacted and the application says that section 

15(2) of the CA 2006 is relevant. It provides: 

 

(2) This subsection applies where— 

(a) a significant number of the inhabitants of any locality, or of any 

neighbourhood within a locality, have indulged as of right in lawful 

sports and pastimes on the land for a period of at least 20 years; and 

(b) they continue to do so at the time of the application. 

 

51. I shall refer to the use of land which meets the requirements of section 15(2) 

of the CA 2006 as “qualifying use” in this report.  

 

52. The parties referred me to a number of reported cases. And there was some 

discussion about the relevant legal principles at the inquiry.  

 

Burden and Standard of Proof. 

 

53. The burden of proof lies on the applicant to show that the land has become a 

town or village green. R v Suffolk County Council ex parte Steed (1996) 75 

P&CR 102 is authority for the proposition that all of the elements required to 

establish that land has become a town or village green must be “properly and 

strictly proved” [at page 111 per Pill LJ]. However, the standard of proof is 

still the civil standard of proof on the balance of probabilities. That is the 

approach I have used. 
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The Relevant Area of Land 

 

54. The application does not have to stand or fall on the basis of the original area 

of land specified in the application. Provided that the procedure adopted is 

fair, a smaller area can be address and, if appropriate, registered. 

 

The Correct Twenty Year Period 

 

55. It must be shown that the local inhabitants have used the land as of right for 

lawful sports and pastimes for not less than twenty years, and the use must 

continue to the date of the application. As the application in this case is dated 

14th January 2008, qualifying use must persist throughout a period beginning 

no later than 14th January 1988. If qualifying use began earlier, then it must 

continue until 14th January 2008.   

 

The Use of the Land 

 

56. In the case of R v Oxfordshire County Council ex parte Sunningwell Parish 

Council [2000] 1 AC 335 the House of Lords held that “lawful sports and 

pastimes” is a single composite class which includes modern activities such as 

dog-walking and playing with children, provided always that those activities 

are not so trivial or intermittent so as not to carry the outward appearance of 

user as of right. 
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The Users of the Land. 

 

57. The persons who use the land must be a significant number of the inhabitants 

of either a locality or of a neighbourhood within a locality. It is now generally 

accepted, and was accepted by the participants at the inquiry, that a “locality” 

has to be some geographical unit whose existence is recognised by the law, 

such as a borough, ward, electoral or ecclesiastical parish: MoD v Wiltshire 

CC [1995] 4 All ER 931; R (on the application of Cheltenham Builders 

Limited) v South Gloucestershire DC [2003] EWHC 2803 at paragraphs 72 to 

84 and R (Laing Homes Limited) v Buckinghamshire CC [2003] EWHC 1578 

Admin at paragraph 133. A “neighbourhood within a locality” does not have 

to be within one locality (Oxfordshire paragraph 27), but it must be an area 

which has a sufficient degree of cohesiveness: Cheltenham Builders, 

paragraph 85. 

 

58. Whether use has been by a significant number has been held to be a matter of 

impression and “significant” is to be approached according to its ordinary 

meaning. The use has to be sufficient to indicate that the land is in general use 

by the local community for informal recreation, rather than occasional use by 

individuals as trespassers: R (on the application of Alfred McAlpine Homes 

Limited v Staffordshire CC [2002] EWHC 76 (Admin). 
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Extent of User 

 

59. The Registration Authority does not have to look for evidence that every 

square foot of a site has been used. Nor is there any mathematical formula to 

be used. Rather, the RA needs to be persuaded that for all practical purposes it 

can sensibly be said that the whole of the site had been used for LSP for the 20 

period. 

 

Continuity / Interruption. 

 

60. The use has to be continuous throughout the relevant twenty year period: 

Hollins v Verney (1884) 13 QBD 304. The use has to show the landowner that 

a right is being asserted and must be more than sporadic intrusion onto the 

land. It must give the landowner the appearance that rights of a continuous 

nature were being asserted. That is not to equate an intermission in use with an 

interruption to it. What matters is that the use is frequent and when sports and 

pastimes are not being indulged in, there must have been no other activity 

happening which would have prevented lawful sports and pastimes from being 

enjoyed. 

 

As of Right. 

 

61. Since Sunningwell it is clear that the intention or knowledge of the user of the 

land is irrelevant. “As of Right” means without force, without secrecy and 

without permission. Permission can be expressly given or implied from the 
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landowner’s conduct, but cannot be implied from the mere inaction or acts of 

encouragement of the landowner: R (Beresford) v Sunderland CC [2003] 3 

WLR 1306. 

 

62. However, I have heard submissions in this case about the effect of the land 

being held as open space. I shall deal with the facts on that point below, but I 

consider that the following legal points are material. 

 

63. Land which is acquired or held as public open space is subject to a trust 

imposed by statute under section 10 of the Open Spaces Act 1906 to “hold and 

administer the open space…in trust to allow, and with a view to, the 

enjoyment thereof by the public as an open space within the meaning of this 

Act and under proper control and regulation and for no other purpose.” The 

statutory trust creates a substantive right for the public to use the land as an 

open space: see Hall v Beckenham Corporation [1949] 1 KB 716. That was a 

case which held that acquisition and holding of land as a pleasure ground 

under section 164 of the Public Health Act 1875 created a public trust. If that 

is so, the point must be even stronger when the 1906 Act expressly sets out the 

creation of such a trust. The existence of the trust creates a substantive right to 

use the land. Use of such land is therefore by right, not as of right.  

 

64. In my view, use by right is not use as of right for the purposes of the TVG 

legislation. I say that for the following reasons. In Beresford it was observed, 

obiter per that such use would not be qualifying use for the TVG legislation: 

see, in particular, Lord Bingham at [2004] 1 AC 889 at 896B, where Lord 

 26



Bingham described use in pursuance of a statutory right to “be inconsistent 

with use as of right”; at 909A where Lord Rodger suggests that such use 

would be “of right” not “as of right” and at 911 G to H where Lord Walker 

notes that “as of right” does not mean “of right”.  

 

65. Although such statements are obiter, they are persuasive and I agree with 

them. The legal purpose of considering use which is open, without force and 

without permission is to consider how the use of the land by local people 

would appear to the landowner and what, if any, attempts a landowner has 

made to prevent such use, or show the local people that he was not 

acquiescing in that use, during the relevant 20 year period, having proper 

ability to note the use and challenge it. But that analysis is wholly 

inappropriate to apply to a situation where the landowner is a local authority 

which has taken positive steps under the exercise of its statutory powers to 

acquire and dedicate the land to public use as open space within the scope of a 

different and detailed statutory regime. In such a case, from the first day of the 

use after acquisition of the land as open space, the use by local people would 

appear to the landowner as use in pursuance of the right which the landowner 

has given them by the exercise of the statutory power. There is absolutely no 

reason to expect the landowner to seek to prevent such use or erect signs. 

Indeed, there is every reason to expect the landowning Council to encourage 

such use. But such a situation is distinct from that typical of the accrual of a 

prescriptive right. In a case where the prescriptive right accrues, it builds up 

over a twenty year period – on day 1 of the use, all that the local inhabitants 

have done is to start out on the task of accruing sufficient use which appears to 
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the landowner to be use asserting a right. However, in the case of acquisition 

of land as open space and the putting of it to that use, the public have the 

substantive right, fully accrued, upon the act of dedication.  

 

66. I also accept the submission that AG v Poole Corporation is authority for the 

proposition that a deed does not need to cite the Open Spaces Act 1906 for the 

acquisition to have been one using the powers of that Act. 

 

67. Mr. Gilchrist accepted in his closing submissions that land which was acquired 

under the Open Spaces Act 1906 is subject to the statutory trust and that use of 

such open space is not use “as of right”.  

 

68. I shall deal below with whether, on the facts, the AS was acquired under the 

1906 Act. 

 

Applying the Law to the Facts 

 

69. In order to approach the matter in a logical and coherent way, I shall spilt up 

my consideration of the matter into the various elements of the definition of a 

prescriptive TVG, but I recognise that I have to keep in mind the need to 

consider and apply the definition as a whole. 
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Land 

 

70. All subsections of section 15 of the CA 2006 concern the use of “land”. The 

land in this case is not within one of the exemptions from the application of 

Part I of the CA 2006 set out in section 5 of the Act. There is no difficulty in 

identifying the relevant land and this element of the definition is clearly met.  

 

71. It is also to be noted that the evidence clearly shows that the use of the land 

has been across the whole area. Some people referred to the use of paths, but 

there is ample other evidence that shows that the whole AS was used. Mr. 

Alesbury accepted in closing submissions that the landowner did not pursue 

any point of objection based on putting the applicant to proof on this issue. No 

part of the AS is or was physically incapable of use. I find that the use of the 

AS, over at least the necessary twenty year period, has been of the whole of 

the AS.  

 

A significant number of the inhabitants of any locality or neighbourhood 

within a locality … 

 

72. In my view there is no difficulty in the Applicant establishing a “locality” in 

this case. Hollinwood is an electoral ward and is therefore a unit of land 

known to the law. I am less certain about the parish boundary produced by 

Rev. Joynes, as the boundary has a couple of areas where it appears to lose 

definition and where there is no clear explanation of how those areas come to 

be as they are. One is the square “addition” to the parish shown as the only 
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area north west of Manchester Road and the other is the triangular area near 

where the words “St Pauls” appear on the map.  

 

73. I would prefer to rest my view on the basis that the Hollinwood ward has been 

clearly proven.  

 

74. I consider that, as a matter of impression, the evidence does indeed show that a 

significant number of the inhabitants of that ward have used the AS. I have 

heard evidence from a number of persons who have all spent time in the ward 

and who, for the most part, refer to seeing others using the land. I think it can 

be inferred that some of those others were from within the ward. Even if that 

were not right, I consider that the live evidence and the written evidence 

produced by the Applicant’s witnesses establishes that this element of the 

definition is satisfied. I note that Mr. Alesbury accepted in closing 

submissions that the applicant had discharged the burden of proving that use 

had been by “local people”, in his words.   

 

75. In the light of the above, I need not strictly go on to consider whether there is 

evidence of a “neighbourhood”. Local people described “Hollins” and 

“Hollinwood” and “Colliers Hill” in varying terms and with varying degrees 

of similarity. People did not always define areas with the same name in the 

same way. On the evidence I have heard, I am not satisfied that there has been 

proof of a neighbourhood. However, that does not matter given that I conclude 

that the applicant satisfies me about the existence of a locality. 
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Have Indulged as of right…  

 

76. There is no allegation and no evidence that the use of the land has been by 

force or in secret. A claim that the laying out of the land for recreational 

purposes and its maintenance by the Council amounts to implied permission is 

not made and could not succeed in the light of the decision in Beresford, dealt 

with above.  

 

77. In my view, there are two matters to consider under this head. The first is 

whether the use has been by right, rather than as of right. The second is the 

effect of the hiring of the football pitch. 

 

78. On the first issue, Mr. Gilchrist submitted that the acquisition of the AS was 

not under the 1906 Act. The conveyance did not mention it and the resolutions 

of the Council did not mention that power. They did, however, mention the 

Oldham Borough Improvement Act 1865. He pointed out that the Full Council 

minutes start with the words: 

 

“At a meeting of the Council of the said Borough holden at this place being 

also a Meeting of the said Council for the purpose of carrying into execution 

the powers and provisions of the Oldham Borough Improvement Act 1865, 

and the Acts amending and extending the same, and being also a Meeting of 

the Council as the Local Authority under the Public Health Acts:-” 
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79. That recital, it was submitted, led to the conclusion that the powers of 

acquisition which were being used for the AS were those found in the 1865 

Act. The 1865 Act had a power in section 164 which allowed the Corporation 

to acquire any land in the Borough for the purpose of being “Parks or Places 

of Public Resort or Recreation”. The reference in the resolutions to the 

proposed use of the land as “open space” was merely descriptive of the land 

and not an indicator of the statutory power to be used. It was also submitted 

that the land could not have been all open space when acquired because some 

of it was fenced off.  

 

80. Mr. Alesbury’s case is that the history of the acquisition of the AS, as set out 

in paragraphs 19 to 24 above shows that the acquisition was for the deliberate 

purpose of using the land as open space. He also submits that the land fell 

within the definition of open space as set out in section 20 of the 1906 Act 

because it lay waste and was unoccupied at that time that it was acquired from 

the NCB. He says that the applicant’s own witnesses describe it in such terms 

in their evidence. He submits that the land was acquired as open space and has 

been subject to the statutory trust since 1972. 

 

81. The reference to the 1865 Act in the Council minutes was an antique formula 

at the commencement of all minutes of the full Council, whatever the subject 

matter. No minute dealing with the AS referred to the 1865 Act and there is no 

indication that the Council thought it was exercising 1865 Act powers. The AS 

was never referred to as a park, or place of public resort or recreation.  
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82. My conclusion is that I prefer the submissions of Mr. Alesbury. The reference 

to the 1865 Act covered all business of the Council and the 1865 Act was not 

the sole source of power available to the Council. The 1906 Act power was 

equally available to it. The mention of the 1865 Act was not in relation to the 

specific decisions made about the AS. I accept Mr. Alesbury’s point that it 

was more likely to be a standard recitation at the beginning of the Minutes of 

the Full Council and is of no real assistance in ascertaining which power was 

to be used in making each decision recorded in the minutes. I consider that 

when resolutions refer to acquiring land as “open space” and when the 

conveyance dealing with the acquisition requires the Council to use the land as 

open space, the only reasonable inference to be drawn is that the land was 

acquired and dedicated as open space within the meaning of the Open Spaces 

Act 1906.  

 

83. I also find that the land was “open space” when it was acquired, as it lay waste 

and was unoccupied. The presence of fencing does not prevent the land being 

open space: section 20 of the 1906 Act makes it clear that open space could be 

land that was “inclosed”. 

 

84. In any event, I do not think that it would assist the applicant if the acquisition 

had been under section 164 of the 1865 Act. That is because section 165 of the 

1865 Act conferred a byelaw making power on the authority to deal with the 

parks etc covered by section 164. The byelaw making power included a power 

to control the hours of entry. That is a statutory scheme which is reminiscent 

of the scheme of section 164 of the Public Health Act 1875. A byelaw making 
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power is not necessary if the Council can control access in some other way. 

The scheme of the 1865 Act, sections 164 and 165 suggests to me that it 

should be interpreted in the same was as section 164 of the 1875 Act. Hall v 

Beckenham [above] says that dedication of land under such powers creates a 

substantive right of access. Use of such land could not be use as of right in any 

event. It therefore seems to me that whether the acquisition was under the 

1906 Act or the 1865 Act, the result is the same – use of the land put to the 

purpose for which it was acquired, including lawful sports and pastimes, was 

use by right and not use as of right. 

 

85. I have not been assisted by the material dealing with the acquisition of other 

land around the AS. I have to look at the facts surrounding the acquisition of 

the AS itself.  

 

86. I therefore conclude that use of the AS since 1972 has been use by right, not 

use as of right and cannot be qualifying use for the purposes of the Commons 

Act 2006.   

 

87. Turning to the effect of the hiring of the pitches, my view is this. There is clear 

evidence of express grants of permission, in the form of the hiring of the 

pitches, to allow football teams to use the football pitch. Those teams could be 

from anywhere in the Borough. Those permitted activities got in the way of 

local inhabitants otherwise indulging in their lawful sports and pastimes. The 

evidence from those people who were asked about it at the inquiry is that the 

local people made way for the football matches. Far from bringing home to the 
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landowner that rights were being asserted to use the land for lawful sports and 

pastimes, the local inhabitants were content to allow the landowner to permit 

activities which interfered with their use of the pitch: see paragraphs 78 and 82 

of Laing Homes. That further indicates that the use of the AS was not as of 

right. 

 

In Lawful Sports and Pastimes… 

 

88. There can be no doubt that this element of the definition is satisfied. Even 

leaving out of account those persons who refer to using the paths as part of a 

walking route, there is a significant amount of other evidence which shows 

that the local inhabitants were using the AS for lawful sports and pastimes 

over the period covered by the evidence. 

 

For a period of at least twenty years…. 

 

89. The relevant twenty year period is from no later than 14th January 1988 to 14th 

January 2008. The evidence that I have heard, supported by the evidence that I 

have read, shows that this element of the definition is satisfied. User evidence 

has covered the period from at least the landscaping of the site in the early 

1970s, and sometimes before. The evidence also shows that the user has been 

continuous throughout that period. Again, Mr. Alesbury did not make any 

submissions in closing to the contrary. I am satisfied that the user evidence 

covers at least the necessary period of twenty years, with continuity and 

without interruption.  
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Use continuing until the date of the application. 

 

90. The evidence covers the period down to the date of the application and Mr. 

Alesbury made no submissions to the effect that qualifying use stopped prior 

to the 14th January 2008.  

 

OVERALL CONCLUSIONS AND RECOMMENDATION. 

 

91. My overall conclusion is that the application should fail because use of the 

application site since 1972 has not been use as of right. 

 

92. My recommendation is that the application should be rejected and that the land 

should not be registered as a TVG. 

 

 

MARTIN CARTER 
4th July 2008. 

Kings Chambers 
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